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2013 in Review



2013 in Review

The following requirements first become effective in 2013:

• January 1, 2013

• $2,500 health care FSA contribution maximum.

• Tax deduction is no longer available for retiree drug subsidies.

• Increase in HI tax from 1.45% to 2.35% for certain high-earning 
workers.

• MFJ = $250,000

• MFS = $125,000

• All Others = $200,000

• 3.8% Medicare surtax on net investment income.

• Higher threshold for deducting medical expenses.

• Under 65 = 10%                   

• 65 or over = 7.5% through 2017

• July 31, 2013 – First Patient Centered Outcomes Research Institute 
(PCORI) fee due.

• Fall 2013 (open enrollment) – Summaries of Benefits and Coverage (SBC) 
due.
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3.8% Net Investment Income Tax

• Imposed on individuals, estates, and trusts.

• Levied on income from interest, dividends, annuities, royalties, rents, and 
capital gains.

• Tax is 3.8% of the lesser of:

• Net Investment Income for the tax year, or

• The excess of modified adjusted gross income (MAGI) for the tax year 
over the applicable threshold amount.

MFJ = $250,000

MFS = $125,000

All Others = $200,000

Note:  Only individuals with net investment income and MAGI above 
the threshold will be subject to the 3.8% Net Investment Income 
Tax (NIIT).
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Net Investment Income Defined

• Net Investment Income is the sum of:

• Gross income from interest, dividends, annuities, royalties, and rents, 
unless those items are derived in the ordinary course of a trade or 
business to which the NIIT does not apply;

• Other gross income derived from a trade or business to which the NIIT 
applies; and

• Net gain (to the extent included in taxable income) attributable to the 
disposition of property other than property held in a trade or business to 
which the NIIT does not apply; over

• The allowable deductions that are properly allocable to that gross 
income or net gain.

• Examples of properly allocable deductions include:

• Investment interest expense

• Investment advisory and brokerage fees

• Expenses related to rental and royalty income

• State and local income taxes properly allocable to items included in net 
investment income

• The NIIT applies to a trade or business if it is a passive activity of the 
taxpayer or a trade or business of trading in financial instruments or 
commodities.
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Net Investment Income Tax – Other Matters

• Deferral or disallowance provisions used in determining AGI apply to the 
determination of net investment income including:

• Limitation on investment income

• Passive activity loss limitations

• At-risk limitations

• Disallowance of expense relating to tax-exempt interest

• Partner loss limitations

• Capital loss carryover limitations

• A deduction carried over to a tax year and allowed for that year in 
determining AGI is also allowed in determining net investment income, even 
if the deduction is carried forward from a pre-2013 tax year (before the 
effective date of the 3.8% NIIT).

• The 3.8% NIIT is reported and paid by individuals on their Form 1040.

• The 3.8% NIIT is subject to the estimated tax provisions, so some individuals 
may need to adjust their tax withholding or estimated tax payments.
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PCORI Fee

• Fee on issuers of specified health insurance policies and plan sponsors of 
applicable self-insured health plans that helps to fund the Patient-Centered 
Outcomes Research Institute.  

• In effect for policy/plan years ending after September 30, 2012 and before 
October 1, 2019.

• Fee equal to the average number of lives covered during the policy/plan year 
multiplied by the applicable dollar amount for that year.  

• 2012 = $1 per covered life

• 2013 = $2 per covered life

• 2014 and after = adjusted for inflation

• The regulations provide several alternative methods to determine the 
average number of covered lives for a policy/plan year.

• PCORI Fee will be reported and paid annually on Form 720, Quarterly Federal 
Excise Tax Return.

• Due date = July 31st of the year following the last day of the policy/plan 
year.
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Summaries of Benefits and Coverage

• Recently updated models and guidance available.

• www.dol.gov/ebsa/faqs/faq-aca14.html

• Two new statements required:

• Whether the plan provides minimum essential coverage

• Whether the plan provides minimum value

• Models to be used for plan years beginning on or after January 1, 2014 and 
before January 1, 2015.

• EAPs are excepted benefits (and need not be reported) if they do not provide 
significant benefits in the nature of medical care or treatment.

• Transition relief available if the plan had already begun preparing the SBC as 
of April 23, 2013 and it would be administratively burdensome to add the 
statements.

• Must instead add to a cover letter.
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Employer Pay-or-Play Rules



Delay of Employer Pay-or-Play

• In July, the IRS announced a one-year delay of the employer shared 
responsibility provisions (Pay-or-Play) and certain employer reporting 
requirements.

• Delay resulted from the lack of guidance regarding the employer 
reporting obligations:

• Code Section 6055 – Information reporting on minimum essential 
coverage

• Code Section 6056 – Information reporting for applicable large 
employers for Pay-or-Play purposes

• Obligations will apply beginning with 2015 (reporting obligations in 
2016)

• IRS issued proposed regulations on Code Section 6055 and 6056 
reporting requirements earlier this month
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Employer Play-or-Pay

Beginning January 1, 2015, applicable large employers must provide affordable, 
minimum value, “minimum essential coverage” OR pay a penalty.
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Applicable Large Employers

A company is an Applicable Large Employer if it employed in the preceding calendar 
year, on average, 50 or more full-time employees or full-time equivalent employees.

• Determine the sum of the full-time employees for each calendar month and 
full-time equivalent employees for each calendar month.

• Divide the preceding sum by 12 (disregard fractions).

Determined on a controlled-group basis.
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Full-Time Employees and Equivalents

Full-Time Employees

• Common-law employees who are employed, on average, at least 30 
hours per week for a calendar month.

• Excludes

• Leased employees

• Partners in a partnership

• 2% S corporation shareholders

• Sole proprietors

Full-Time Equivalents

• Add together the hours worked by all non-full-time employees in a 
calendar month and divide by 120 (retain the fraction).
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Example

ABC Corp. and XYZ Co. are members of the same controlled group.

ABC Corp. employed, on average, 30 full-time employees and 5.2 equivalents in 
each month of 2014.

XYZ Co. employed, on average, 10 full-time employees and 4.1 full-time 
equivalents in each month of 2014.

30 + 5.2= 35.2
10 + 4.1 = 14.1

35.2 + 14.1 = 49.3 → 49

ABC Corp. and XYZ Co. are not subject to the pay-or-play requirements for 2015.
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Seasonal Workers and New Employers

An employer is not subject to the pay-or-play requirements for a calendar year if:

• The sum of full-time employees and full-time equivalents exceeds 50 for 
no more than 120 days (not required to be consecutive) in the previous 
calendar year, and

• The employees in excess of 50 are seasonal workers.

A new employer will be considered an applicable large employer for the first 
calendar year of its existence if:

• It is reasonably expected to employ an average of at least 50 full-time 
employees and full-time equivalents on business days during the year, 
and

• It actually does employ an average of at least 50 full-time employees and 
full-time equivalents on business days during the year.
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Penalties

Monthly penalty amount:

• Failure to offer minimum essential coverage:  1/12 of $2,000 per full-time 
employee (first 30 employees are excluded).

• Offering coverage that is not affordable or does not provide minimum 
value:  1/12 of $3,000 per employee who obtains exchange coverage and 
is eligible for tax credit or reduced cost sharing.

• Excludes new employees during the first three months of coverage 
and new variable hour or seasonal employees before their initial 
stability period.

• Penalty is capped so that it will never be larger than the penalty for 
failure to offer coverage.

• The $2,000 and $3,000 amounts will be adjusted in future years.

The penalty applies separately to each member of the controlled group.
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Failure-to-Offer Penalty

Penalty applies if:

• A full-time employee obtains coverage through an exchange and is eligible 
for a premium tax credit or cost-sharing reduction; and

• The employer fails to offer “minimum essential coverage” to all but 5% (or 
5, if greater) of its full-time employees and dependents (excluding 
spouses).

• Employees must have an effective opportunity to enroll (or decline to 
enroll) at least once for the plan year.

• For controlled group members, the 30-employee exemption is 
allocated ratably among members.
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Unaffordable/Minimum Value Penalty

Penalty applies if:

• A full-time employee obtains coverage through an exchange and is eligible 
for a premium tax credit or cost-sharing reduction; and

• The employer offers minimum essential coverage to all but 5% (or 5, if 
greater) of its full-time employees and their dependents, but:

• The coverage is not affordable; or

• The coverage does not provide minimum value.
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Affordability

The employee’s cost for the employee-only tier of the employer’s lowest cost 
coverage option that provides minimum value may not exceed 9.5% of the 
employee’s household income.

Proposed regulations offer three safe harbors:

• W-2 wages safe harbor

• Use wages reported in Box 1 of Form W-2

• Rate of pay safe harbor

• Hourly employees:  hourly rate x 130

• Salaried employees:  Monthly rate of pay

• Federal poverty line

• 100% of FPL for state in which employee is employed, divided by 12

In order to use these safe harbors, the employer must offer the employee and his 
children the opportunity to enroll in minimum essential coverage under an 
employer-sponsored plan.
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Minimum Value

The plan’s share of the total allowed costs of benefits provided under the plan must 
be at least 60 percent.

Proposed HHS regulations provide three options for determining whether coverage 
provides minimum value:

• Government-provided calculator

• Design-based checklist

• Actuarial certification (only if the plan cannot use the other two options)
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Changes for 2014



Changes for 2014

Non-Grandfathered Plans

• Health-Contingent Wellness program incentives may increase from 20% to 
30% (up to 50% for tobacco cessation programs) – more in a minute.

• OOPM may not exceed limits applicable to HDHPs.

• $6,350 single/$12,700 for other coverage

• Co-pays must be included

• Deductibles for small group coverage (100 or fewer) limited.

• $2,000 single/$4,000 for other coverage

• Cannot prohibit participation in clinical trials.

• Cannot discriminate against a provider acting within the scope of his or her 
license.
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Changes for 2014

Grandfathered and Non-Grandfathered Plans

• No preexisting condition exclusions.

• No annual dollar limits on essential health benefits.

• Self-insured group health plans and large group health plans are not 
required to provide essential health benefits.

• However, these plans are subject to the prohibition on imposing annual 
dollar limits on essential health benefits.

• For this purpose, such a plan may use a definition of EHB authorized by 
HHS (including a state benchmark plan supplemented as necessary).

• No waiting periods longer than 90 days (based on lapse of time).

• Transitional Reinsurance Contribution

• Collected to prevent destabilization of the individual insurance market.

• Like the PCORI fee, applies to average covered lives.

• In effect for 2014-2016 (estimated at $63 per covered life for 2014 and 
likely declining for 2015-2016).
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Wellness Programs in Group Health Plans



Background

Wellness programs are popular ways to encourage employee health and reduce plan 
costs

• No uniform definition of “wellness programs”

Competing governmental interests

• Encouraging wellness

• Discouraging discrimination
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An Example

Option
Employee Only
Non-Tobacco Cost

Employee Only
Tobacco Cost

Family
Non-Tobacco Cost

Family
Tobacco Cost

A $400 $700 $800 $1,400

B $350 $630 $720 $1,260
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• Employee must certify with open enrollment elections that the employee and all 
covered dependents are tobacco free and must notify the plan of any change in 
tobacco status.

• Open enrollment materials state: “Stop smoking today! We can help! If you are a 
smoker, we offer a smoking cessation program. If you complete the program, 
you can qualify for the non-tobacco premium.’’



The Wellness Program Exception

Generally prevents discrimination by a group health plan on the basis of a health 
factor.

Exception for wellness programs that condition rewards on satisfying a standard 
based on a health factor (“health-contingent wellness programs”).

• Examples of health-contingent wellness programs:

• Smoker surcharges

• Premium reductions for employees with BMI under 30

• Exception applies to premiums and benefits—not eligibility

Participatory wellness programs need only be offered to all similarly situated 
individuals.

• Example:  Gift cards for completing a health risk assessment
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Exception Requirements for Health-Contingent Wellness 
Programs

Requirements for health-contingent wellness program exception (beginning in 2014):

• Individuals must be able to qualify for the reward at least once per year.

• The reward may not exceed 30% of the cost of coverage.

• 50% for certain tobacco-related programs

• The program must be reasonably designed to promote health or prevent 
disease.

• The reward must be available to all similarly situated individuals.

• Any materials describing the program must disclose the availability of a 
reasonable alternative.
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Limits on Rewards

The reward for health-contingent wellness programs generally may not exceed 30% 
of the cost of coverage.

However, the reward for a health-contingent wellness program that, in whole or in 
part, is designed to reduce or prevent tobacco use may not exceed 50% of the cost 
of coverage.

• Cost of coverage includes both employee and employer contributions.

• Generally use employee-only level of the applicable option. 

• If any dependents must also satisfy the requirements, may use the 
coverage level in which the employee and dependents are enrolled.

• Aggregate all wellness incentives that are subject to HIPAA.
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Limits on Rewards - Examples

Option
Employee Only

Non-Tobacco Cost

Employee Only
Tobacco Cost

Employee Only 
Total Cost

Satisfy 50% Limit?
(Tobacco + Other Wellness 

Incentives)

A $400 $700
$700 - $400 = $300

$1,000 Yes
50% of $1,000 = $500

$300 < $500

B $350 $630
$630 - $350 = $280

$900 Yes
50% of $900 = $450

$280 < $450
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Example 1:  Tobacco premium is the only covered wellness program.



Limits on Rewards - Examples

Example 2:  Same as Example 1, but the employer also offers a $100 premium 
discount for individuals with a BMI under 30.
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Option
Employee 
Only
Total Cost

Employee Only
No Incentives

Tobacco 
Incentive BMI Incentive

Satisfy 30% Limit?
BMI Only

Satisfy 50% Limit?
Tobacco and BMI

A $1,000 $700 $300 $100 Yes
30% of $1,000 = 
$300

$100 < $300

Yes
50% of $1,000 = 
$500

$400 (tobacco + 
BMI) < $500

B $900 $630 $280 $100 Yes 
30% of $900 = $270

$100 < $270

Yes 
50% of $900 = $450

$380 (tobacco + 
BMI) < $450



Availability

The reward must be available to all similarly situated individuals.

• Requirements apply differently to “activity-only” and “outcome-based” 
programs.

• Activity-only:  Individual must perform or complete an activity 
relating to a health factor, regardless of the outcome.

• Examples:  Walking program, diet/exercise program

• Outcome-based:  Individual must attain or maintain a specific health 
outcome .

• Generally involves a measurement, test or screening

• Examples:  Not smoking, achieving certain results on a biometric 
screening

• Similarly situated individuals

• Participants and beneficiaries may be treated as separate similarly 
situated individual groups.

• Participants may be treated as distinct groups if distinction is a bona 
fide employment-based classification consistent with the employer’s 
usual business practices.

• Full-time v. Part-time

• Different geographic region

• Bargained v. Non-Bargained
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Reasonable Alternatives

An “outcome-based” program must provide a reasonable alternative (or waive the 
requirement) for anyone who does not meet the standard.

• Alternative cannot require the individual to meet a different level of the 
same standard without providing additional time to comply.

• Individual must be permitted to comply with recommendations of his/her 
personal physician as an alternative, if the individual and the physician 
make the request.

An “activity-only” program need only provide a reasonable alternative (or waive the 
requirement) if:

• It is medically inadvisable to attempt to meet the standard.

• It is unreasonably difficult due to a medical condition to meet the standard.

• May require a doctor’s note to verify if reasonable under the 
circumstances.
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Reasonable Alternatives

Reasonable alternative need not be developed until requested.

Plans may offer different reasonable alternatives to different people.

• Time commitment to complete the alternative must be reasonable.

• If the alternative is an educational program:

• Plan must make the program available or help employee find a 
program.

• Employee cannot be forced to pay for the program.

• If the alternative is a diet program:

• Plan must pay the membership fee.

• Employee can be required to pay for the cost of food.
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Reasonable Alternatives

If the employee’s personal physician believes that the requirement for reward or 
reasonable alternative is not medically appropriate for the employee, the reasonable 
alternative must accommodate the recommendations of the employee’s personal 
physician.

• Plan can impose cost-sharing for medical items/services furnished under 
the recommendation of the employee’s physician.

If the reasonable alternative is an activity-only wellness program, the reasonable 
alternative must follow the rules of activity-only wellness programs.

If the reasonable alternative is an outcome-based wellness program, the reasonable 
alternative must follow the rules of outcome-based wellness programs.
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Reasonable Alternatives – A Visual Guide 37



Reasonable Alternatives – An Example

Example:  Employer offers a $50 monthly premium discount for individuals with a 
BMI under 30. 

Individuals with a BMI of 30 or higher must be offered a reasonable alternative, 
such as:

• Walking program 

• Individuals must be provided a reasonable alternative if it is medically 
inadvisable or unreasonably difficult due to a medical condition to 
participate in the program.

• If reasonable, plan can require a physician's note to verify need for 
alternative.

• Following diet/exercise recommendations of a plan-appointed provider

• Must take into account the recommendations of the individual’s 
physician if that physician states that it is not medically appropriate to 
comply with the plan-appointed provider’s recommendations.

• Following medication/testing recommendations of the individual's provider
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Reasonable Alternatives

The same, full reward must be provided to individuals who complete a reasonable 
alternative and to individuals who meet the initial standard for that plan year.

• Example:  Monthly premiums for a calendar-year health plan are $100 for 
employees with a BMI under 30 and $150 for employees with a BMI of 30 
or more.

• Employee A has a BMI of 31 and completes a reasonable alternative 
walking program by February 15.

• Employee A can be required to pay $150 for coverage until the walking 
program is completed.

• Once the walking program is completed on February 15, Employee A is 
retroactively entitled to the $100 premium for January and February.
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Disclosure Requirements

Any materials describing the program must disclose the availability of a reasonable 
alternative.

Examples: 

• Your health plan wants to help you take charge of your health. 
Rewards are available to all employees who participate in our 
Cholesterol Awareness Wellness Program. If your cholesterol count is 
under 200, you will receive the reward. If not, you will still have an 
opportunity to qualify for the reward. We will work with you and your 
doctor to find a Health Smart program that is right for you.

• Fitness is Easy! Start Walking! Your health plan cares about your 
health. If you are considered overweight because you have a BMI of 
over 26, our Start Walking program will help you lose weight and feel 
better. We will help you enroll. (If your doctor says that walking isn't 
right for you, that's okay too. We will work with you (and, if you wish, 
your own doctor) to develop a wellness program that is.)

• Your health plan is committed to helping you achieve your best 
health.  Rewards for participating in a wellness program are available 
to all employees.  If you think you might be unable to meet a 
standard for a reward under this wellness program, you might qualify 
for an opportunity to earn the same reward by different means.  
Contact us at ___ and we will work with you (and, if you wish, with 
your doctor) to find a wellness program with the same reward that is 
right for you in light of your health status.
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Other Legal Considerations

• GINA

• ADA

• Internal Revenue Code

• HIPAA privacy

• ERISA

• COBRA (and Form W-2 reporting)
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Other Legal Considerations

• FSA contributions could impact HIPAA excepted benefit status

• State laws might impact wellness program design

• Changes could impact grandfathered status

• Could be subject to the PCORI fee/transitional reinsurance contribution

• Could be impacted by a collective bargaining agreement

• Could impact a health plan’s affordability or minimum value under PPACA
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Windsor and Subsequent Guidance



Background on DOMA

1996 Federal Statute

• Section 1:  The title

• Section 2:  Full Faith and Credit provision

• Provides that one state does not have to recognize a same-sex 
marriage performed in another state.

• Section 3:  Provides a federal definition of “spouse” and “marriage”.
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Background on DOMA

Section 3:

“In determining the meaning of any Act of Congress, or of any ruling, regulation or 
interpretation of the various administrative bureaus or agencies of the United 
States, the word ‘marriage’ means only a legal union between one man and one 
woman as husband and wife, and the word ‘spouse’ refers only to a person of the 
opposite sex who is a husband or a wife.”
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Overview of the Windsor Case

United States v. Windsor

• Edie Windsor and Thea Spyer shared their lives together as a couple in 
New York City for 44 years. They married in Canada in May 2007. Two 
years later, Thea passed away, after living for decades with multiple 
sclerosis.

• When Thea died, the federal government refused to recognize their 
marriage and imposed a federal estate tax bill on Edie in an amount 
exceeding $360,000.

• Under federal tax law, a spouse who dies can leave her assets, including 
the family home, to the other spouse without incurring estate taxes.

• Edie paid the tax, then filed a lawsuit challenging DOMA's constitutionality. 
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Overview of the Windsor Case

“DOMA singles out a class of persons deemed by a State entitled to recognition and 
protection to enhance their own liberty.  It imposes a disability on the class by 
refusing to acknowledge a status the State finds to be dignified and proper.  DOMA 
instructs all federal officials, and indeed all persons with whom same-sex couples 
interact, including their own children, that their marriage is less worthy than the 
marriages of others.  The federal statute is invalid, for no legitimate purpose 
overcomes the purpose and effect to disparage and to injure those whom the State, 
by its marriage laws, sought to protect in personhood and dignity.  By seeking to 
displace this protection and treating those persons as living in marriage less 
respected than others, the federal statute is in violation of the Fifth Amendment.  
This opinion and its holding are confined to those lawful marriages.”
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Overview of Subsequent Legal Guidance

Revenue Ruling 2013-17

• “[U]niform rules are essential for fair tax administration.”

• Adopts state of celebration:

“The Service has determined . . . for Federal tax purposes . . . recognizes 
the validity of a same-sex marriage that was valid in the state 
where it was entered into, regardless of the married couple’s place of 
domicile.”

• “A rule of recognition based on the state of a taxpayer’s current domicile 
would also raise significant challenges for employers that operate in more 
than one state, or that have employees (or former employees) who live in 
more than one state, or move between states with different marriage 
recognition rules.

48



Overview of Subsequent Legal Guidance

Revenue Ruling 2013-17

• Registered Domestic Partnerships, Civil Unions, or other similar formal 
relationships are not Marriages.

• The Ruling applies prospectively as of September 16, 2013.

• Further guidance on retroactivity and other administrative issues expected 
soon.

Technical Release 2013-04

• Applies for purposes of Title I of ERISA and portions of IRC for which DOL 
has primary jurisdiction.

• Follows state of celebration rule.
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Impact for the Workplace

Health Plans

• State insurance law continue to apply to fully-insured plans. 

• Employers with self-funded plans will continue to be able to establish their 
own rules regarding eligibility.

• Nothing about Windsor changes this general proposition. 
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Impact for the Workplace

Health Plans

• For employers that currently provide health coverage to an employee’s 
same-sex spouse, the repeal of DOMA does the following:

• Changes the federal tax treatment of such coverage.

• Creates COBRA rights.

• Creates mid-year enrollment rights.
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Impact for the Workplace

Health Plan Tax Treatment 

• Same-sex spouses of employees are now eligible for the federal income tax 
exclusion provided to opposite-sex spouses of employees.

• Employers will no longer have to impute income to those employees 
whose same-sex spouse is covered under the employer’s health plan.

• Employees will no longer have to pay for their same-sex spouse’s 
health coverage on an after-tax basis.

• State tax treatment of the benefits will continue to vary from state to 
state.

52



Impact for the Workplace

COBRA Coverage

• Same-sex spouses are now treated just like an opposite-sex spouse.

Mid-Year Enrollment Right

• Same-sex spouses who become eligible for coverage mid-year now have 
HIPAA special enrollment rights, if authorized by the plan.

• A change in legal marital status qualifies as a change in status event that, 
if authorized by the plan, would permit an employee to enroll a same-sex 
spouse.
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Impact for the Workplace

FSAs, HRAs, and HSAs

• Expenses incurred by a same-sex spouse are now eligible for 
reimbursement.

• Same-sex married couples are now subject to the applicable HSA 
maximum contribution limit for family coverage.
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Impact for Plan Sponsors and Administrators

Same-Sex Spouses’ Children

• Children of an employee’s same-sex spouse will now be recognized as 
step-children.

• If a Plan covers step-children, those children would become eligible for 
coverage.

• The step-child’s expenses would be eligible for reimbursement by a health 
FSA or HRA up to age 26.

• Expenses would be eligible for tax-free reimbursement from an HSA so 
long as the step-child qualifies as the employee’s qualifying child or 
qualifying relative.  
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Impact for the Workplace

Qualified Plans

• Spousal Annuities, Death Benefits, Beneficiaries

• Same-sex spouses will now be treated as spouses for purposes of the 
qualified joint and survivor annuity (QJSA) and qualified optional 
annuity rules.

• The normal form of benefit for a participant with a same-sex spouse 
will now be a QJSA.

• Same-sex spouses will now be eligible for a qualified pre-retirement 
survivor  annuity (QPSA) if the participant dies prior to retirement.

• Same-sex spouses will now be the default beneficiary in the absence 
of a valid beneficiary designation form.
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Impact for the Workplace

Qualified Plans

• Spousal Consent Requirements – Spousal consent requirements will now 
apply to same-sex spouses.  

• Rollovers – Same-sex spouses will now be eligible for spousal rollovers.

• Hardship Distributions – Participants will now be able to take a hardship 
distribution (if authorized by the plan) due to uninsured medical expenses, 
payment of tuition, or payment for burial/funeral expenses for a same-sex 
spouse.

• Qualified Domestic Relations Orders (QDRO) – Retirement plans will now 
need to honor QDROs that award a participant’s benefit to a same-sex 
spouse. 
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Implementation Discussion/Questions

Has your workplace already sent out communications to all employees regarding 
Windsor?  If so, what did it say?

Has your workplace taken any other actions in response to Windsor?  

What type of information are your employers asking for?

What are employees asking?

Does your workplace plan to continue providing Domestic Partner Coverage?
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Questions?



Contact Information

Cassie L. Shearer, CPA 
GBQ Partners LLC

230 West Street, Suite 700
Columbus, OH 43215 
Office: 614.947.5328
cshearer@gbq.com

Edward C. Redder
Thompson Hine LLP 

41 South High Street, Suite 1700
Columbus, OH 43215 
Office: 614.469.3258

Ed.Redder@ThompsonHine.com
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Not-for-Profit Accounting & Auditing Update



Today’s Objectives

• Today’s non-profit organization environment

• New Accounting Standards Updates applicable to non-profit organizations and 
proposed updates

• Changes in non-profit accounting and how they impact your financial statements

• Updated NFP Accounting and Auditing Guide

• Projects in progress with standard-setters related to non-profit organizations
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Today’s Non-Profit Organization Environment

• Continued recovery with individual and corporate contributions and sponsorships 
during calendar year 2012 and 2013.

• Recovering from the October government shutdown.

• Congress and IRS actively studying impact of the charitable deduction policies 
and other non-profit specific activities.

• Continued increased emphasis on outcomes-based grants.

• Complexity or vagueness of grant terms – determining conditional or 
unconditional impacts revenue recognition. 

• State of Ohio funding availability and focus changes.

• Continued pressure/volume/need for social services.

• Continued increased focus on governance and accountability from all funding 
sources in a variety of forms.
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Today’s Non-Profit Organization Environment

• Some NPOs are very dependent on one or two major sources of funds, 
significant concerns as to whether the NPO is effectively strategically positioned 
for the future.

• Many were active in securing American Recovery Act & Reinvestment Act (ARRA) 
funding; however, funding periods are ending for most.

• Some NPOs exhausting investment portfolio.  

• Continued improving availability of financing sources.

• Potential going-concern issues.

• Continued over-crowding of the NPO market/need for consolidation.

• Aging NPO management/leadership; however, personal financial situations may 
keep people in place.

• Cyber donations and e-commerce increase/rapidly 
changing technology.
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Accounting Standards Updates Implemented



FASB Accounting Standards Updates (ASU) 
Final Version Released in 2012

• 2012-01: Health Care Entities: Continuing Care Retirement Communities –
Refundable Advance Fees

• 2012-02: Intangibles – Goodwill and Other

• 2012-03: Technical Amendments and Corrections to SEC Sections

• 2012-04: Technical Corrections and Improvements

• 2012-05:  Statement of Cash Flows:  Not-for-Profit Entities:  
Classification of the Sale Proceeds of Donated Financial Assets in the 
Statement of Cash Flows

• 2012-06:  Business Combinations:  Subsequent Accounting for an 
Indemnification Asset Recognized at the Acquisition Date as a Result of a 
Government-Assisted Acquisition of a Financial Institution

• 2012-07:  Entertainment – Films:  Accounting for Fair Value Information that 
Arises after the Measurement Date and Its Inclusion in the Impairment Analysis 
of Unamortized Film Costs
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FASB Accounting Standards Updates (ASU) 
Final Version Released in 2013 (to date)

• 2013-01: Balance Sheet:  Clarifying the Scope of Disclosures about 
Offsetting Assets and Liabilities

• 2013-02:  Comprehensive Income:  Reporting of Amounts Reclassified out of 
Accumulated Comprehensive Income

• 2013-03:  Financial Instruments:  Clarifying the Scope and Applicability 
of a Particular Disclosure to Nonpublic Entities

• 2013-04:  Liabilities:  Obligations Resulting from Joint and Several 
Liability Arrangements for Which the Total Amount of the Obligation is 
Fixed at the Reporting Date

• 2013-05:  Foreign Currency Matters:  Parent’s Accounting for the Cumulative 
Translation Adjustment upon Derecognition of Certain Subsidiaries or Groups of 
Assets within a Foreign Entity or of an Investment in a Foreign Entity

• 2013-06:  Not-for-Profit Entities:  Services Received from Personnel of 
an Affiliate
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FASB Accounting Standards Updates (ASU) 
Final Version Released in 2013 (to date)

• 2013-07: Presentation of Financial Statements:  Liquidation Basis of Accounting

• 2013-08:  Financial Services – Investment Companies:  Amendments to the 
Scope, Measurement, and Disclosure Requirements

• 2013-09:  Fair Value Measurement:  Deferral of the Effective Date of Certain 
Disclosures for Nonpublic Employee Benefit Plans in ASU 2011-04

• 2013-10:  Derivatives and Hedging:  Inclusion of the Fed Funds Effective Swap 
Rate as a Benchmark Interest Rate for Hedge Accounting Purposes

• 2013-11:  Income Taxes:  Presentation of an Unrecognized Tax Benefit When a 
Net Operating Loss Carryforward (or other loss/carryforward) Exists
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ASU 2012-02:  Intangibles – Goodwill and Other

• Exposure Draft No. 2012-100: Issued January 2012

• Final:  Issued July 2012

• In response to comments received for ASU 2011-08: Intangibles-Goodwill and 
Other: Testing Goodwill for Impairment.

• Cost and complexity of performing impairment tests for Indefinite-Lived 
Intangible Assets (ILIA) other than Goodwill.

• ASU 2011-08 was enabling a new “qualitative” impairment assessment for 
Goodwill, but other ILIA’s would not be subject to such assessment, thus 
inconsistent accounting standard created.
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ASU 2012-02:  Intangibles – Goodwill and Other

• Permits a qualitative factors assessment to determine whether the 
existence of events and circumstances indicates that it is ‘more likely than 
not” that an ILIA is impaired.

• Consider the extent to which relevant events and circumstances, both 
individually and in the aggregate could have affected the significant 
inputs used to determine the fair value of the ILIA since last 
assessment.

• Consider positive and mitigating events and circumstances
• Refer to examples in ASC 350-30-35-18B

• If concluding that the likelihood is more than 50% that the ILIA is 
impaired, then perform quantitative impairment test.

• Effective:
• For annual and interim impairment tests performed for fiscal years 

beginning after September 15, 2012.
• Early adoption permitted.
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ASU 2012-04:  Technical Corrections and Improvements

• FASB  standing project since November 2010. 

• Issued October 2012, No Exposure Draft

• Section A: Changes to
• Clarity the Codification
• Correct unintended application of guidance
• Make minor limited-scope improvements to the Codification that are 

not expected to have a significant effect on current accounting 
practice or create a significant administrative cost to most entities.

• Section B: Conforming Amendments Related to Fair Value Measurements
• Non-substantive in nature
• Conform wording and concepts to be consistent with guidance 

previously issued but not updated at time of codification 
implementation (Sep 2009).  FASB Statements, FASB Technical 
Bulletins were in; but FASB EITF and AICPA Statements of Position 
were out re FASB 157 Fair Value Measurement 

• 226 pages:  Hits lots of topics, including industry specific like NPOs.

• Effective October 2012 (non-transition guidance)
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ASU 2012-04:  Technical Corrections and Improvements

• NPO: Investments – Debt and Equity Securities
• “Business-oriented” NPO health care entities are required to exclude 

certain gains and losses from a performance measure (operating 
income/loss).  Others NPOs may exclude. 

• NPO: Consolidation:  Flowchart terminology clarification changes.

• NPO: Business Combinations: acquisition by a NPO business-oriented health care 
entity: comparative financial statements presentation disclosures.

• NPO: Beneficiary of a split interest agreements accounting.

• NPO: Other Expenses: management and general activities changes to what is 
included
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ASU 2012-04:  Technical Corrections and Improvements

NPO: Management and general activities cost:
• Oversight
• Business management
• General recordkeeping, budgeting
• Financing, including unallocated interest costs
• Soliciting funds other than contributions and membership dues, for 

example, the costs associated with:
• Promoting the sale of goods or services to customers, 

including advertising
• Responding to government, foundation and other requests for 

proposals for customer-sponsored contracts for goods and 
services

• Administering government, foundation and similar customer-
sponsored contracts, including billing and collecting fees.

• Disseminating information to inform the public of the NPO’s stewardship of 
contributed funds

• Making announcements
• Producing and disseminating the annual report
• All other management and administration except for direct conduct of 

program services, fundraising activities or membership development 
activities. 
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ASU 2012-05:  Statement of Cash Flows: Not-for-Profit Entities: 
Classification of the Sale of Donated Securities

• Issued October 2012

• Effective prospectively for fiscal years, and interim periods within those years, 
beginning after June 15, 2013. Retrospective application to all prior periods 
presented upon the date of adoption is permitted. Early adoption from the 
beginning of the fiscal year of adoption is permitted. For fiscal years beginning 
before October 22, 2012, early adoption is permitted only if an NPO’s financial 
statements for those fiscal years and interim periods within those years have not 
yet been made available for issuance.

• Addresses diversity in practice about classifying cash receipts from sale of 
certain donated securities in the Statement of cash flows of NPOs.
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ASU 2012-05:  Statement of Cash Flows: Not-for-Profit Entities: 
Classification of the Sale of Donated Securities

• Operating Activity if:
• Upon receipt of donated securities are directed for sale AND
• For which the NPO has the ability to avoid significant investment risks and 

rewards through near immediate conversion to cash.

• Financing Activity if: 
• Donor restricted the use of the contributed resources to long-term 

purposes.  Regardless if sold immediately.

• Investing Activity if:
• Neither of the cases above exist.
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ASU 2013-01:  Balance Sheet:  Clarifying the Scope of 
Disclosures about Offsetting Assets and Liabilities

• Issued January 2013

• An entity is required to apply the amendments for fiscal years beginning on or 
after January 1, 2013, and interim periods within those annual periods. An entity 
should provide the required disclosures retrospectively for all comparative 
periods presented. The effective date is the same as the effective date of ASU 
2011-11.

• Amendments clarify the intended scope of the disclosures required under ASU 
2011-11.  

• This ASU results in financial assets and liabilities subject to master netting 
arrangements no longer subject to the disclosure requirements of ASU 2011-11.
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ASU 2013-03:  Financial Instruments:  Clarifying the Scope and  
Applicability of a Particular Disclosure to Nonpublic Entities

• Issued February 2013

• Effective upon issuance

• This ASU clarifies that the requirement to disclose the level of the fair value 
hierarchy within which the fair value measurements are categorized in their 
entirety does not apply to nonpublic entities for items that are not measured at 
fair value in the statement of financial position but for which fair value is 
disclosed.
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ASU 2013-04:  Liabilities:  Obligations Resulting from Joint and 
Several Liability Arrangements

• Issued February 2013

• Effective for fiscal years, and interim periods within those years, beginning after 
December 15, 2013. For nonpublic entities, the amendments are effective for 
fiscal years ending after December 15, 2014, and interim periods and annual 
periods thereafter.

• Currently no specific GAAP guidance regarding recognition, measurement and 
disclosure of obligations resulting from joint and several liability arrangements 
for which the total amount under the arrangement is fixed (no measurement 
uncertainty) at the reporting date.  

• Examples:  Debt arrangements, other contractual obligations, and settled 
litigation.
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ASU 2013-04:  Liabilities:  Obligations Resulting from Joint and 
Several Liability Arrangements

• Address diversity in practice:  

• Some entities record the entire liability amount.

• Some record less than the entire amount such as an amount allocated, an 
amount corresponding to proceeds received, or the portion of the amount 
the entity agreed to pay among co-obligors.

• ASU requires an entity to measure obligations resulting from joint and several 
liability arrangements for which the total amount of the obligation within the 
scope is fixed at the reporting date, as the sum of the following:

• The amount the reporting entity agreed to pay on the basis of its 
arrangement among its co-obligors

• Any additional amount the reporting entity expects to pay on behalf of its 
co-obligors
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ASU 2013-06:  Not-for-Profit Entities:  Services Received from 
Personnel of an Affiliate

• Issued June 2013

• Effective prospectively for fiscal years beginning after June 15, 2014, and interim 
and annual periods thereafter. A recipient not-for-profit entity may apply the 
amendments using a modified retrospective approach under which all prior 
periods presented upon the date of adoption should be adjusted, but no 
adjustment should be made to the beginning balance of net assets of the earliest 
period presented. Early adoption is permitted.
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ASU 2013-06:  Not-for-Profit Entities:  Services Received from 
Personnel of an Affiliate

• Addresses diversity in practice about guidance NPOs should apply for recognizing 
and measuring personnel services received from an Affiliate.

• Affiliate is a party that directly or indirectly through one or more intermediaries, 
controls, is controlled by, or is under common control with the NPO recipient of 
services.

• Applies to standalone financial statements of NPOs, including business-oriented 
health care entities.

• Requires a recipient NPO to:

• Recognize all personnel services received from an affiliate that directly 
benefit the recipient NPO.

• Apply the same measurement basis being the cost recognized by the 
Affiliate for the personnel providing those services.
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ASU 2013-06:  Not-for-Profit Entities:  Services Received from 
Personnel of an Affiliate

• Original GAAP regarding when contributed services of personnel at Affiliates are 
to be recognized at fair value if:

• Create or enhance nonfinancial assets, and

• Require specialized skills, are provided by individuals possessing those 
skills and would typically need to be purchased.

• If measuring a service at cost will significantly overstate or understate the value 
of the service received, the recipient NPO may elect to recognize that service 
received at either:

• The cost recognized by the affiliate for the personnel providing that 
service, or

• The fair value of that service.
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Accounting Standards Updates Proposed



FASB Accounting Standards Updates
Proposed Accounting Standards Updates – Comment in 2013

• Technical Corrections and Improvements Related to Glossary 
Terms

• Business Combinations:  Accounting for Identifiable Intangible Assets in a 
Business Combination

• Intangibles – Goodwill and Other:  Accounting for Goodwill

• Derivatives and Hedging:  Accounting for Certain Receive-Variable, Pay-
Fixed Interest Rate Swaps 

• Presentation of Financial Statements:  Reporting Discontinued 
Operations

• Presentation of Financial Statements:  Disclosure of Uncertainties 
about an Entity’s Going Concern Presumption

• Leases:  A revision of the 2010 Proposed FASB Accounting 
Standards Update

• Insurance Contracts
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Technical Corrections and Improvements Related to Glossary
Terms

• Issued May 6, 2013

• Comments Due August 5, 2013

• Currently the FASB Accounting Standards Codification (ASC) has received 
feedback on minor corrections and clarifications needed.  

• Amendments considered will be changes to clarify the Codification or correct 
unintended application of guidance that should not have a significant effect on 
current accounting practice or create a significant administrative cost to most 
entities.

• These changes are related to the Master Glossary sections of the ASC.
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Presentation of Financial Statements:  
Reporting Discontinued Operations

• Issued April 2, 2013

• Comments Due August 30, 2013

• There are concerns that too many disposals of assets qualify for discontinued 
operations presentation under FASB ASC 205-20 resulting in financials that are 
not decision useful for users and resulting in higher costs for preparers.

• This amendment would affect an entity that has either:
• A component of an entity that either is disposed of or meets all of the 

criteria to be classified as held for sale.
• A business that, on acquisition, meets all of the criteria to be classified as 

held for sale.

• Additional disclosures would be required, as well as reconciliations of activity.

• Although additional information is required for specific items above, it reduces 
the types of activity that would require these disclosures.  
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Presentation of Financial Statements:
Disclosure of Uncertainties about an Entity’s Going Concern
Presumption

• Issued June 26, 2013

• Comments Due September 24, 2013

• Currently GAAP financial statements are prepared under the inherent 
presumption that the reporting entity will continue as a going concern – will 
operate such that it will be able to realize its assets and meet its obligations in 
the ordinary course of business.  

• There is no guidance under GAAP about management’s responsibilities in 
evaluating or disclosing going concern uncertainties until the entity’s liquidation 
is imminent (then follow FASB ASC 205-30)

• An entity would evaluate going concern uncertainties at each annual and interim 
reporting period and start providing footnote disclosures when it is either:

• More likely than not that the entity will be unable to meet its obligations 
within 12 months after the FS date without taking actions outside the 
ordinary course of business, or

• Known or probable that the entity will be unable to meet its obligations 
within 24 months after the FS date without taking actions outside the 
ordinary course of business
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Presentation of Financial Statements:
Disclosure of Uncertainties about an Entity’s Going Concern 
Presumption

• If the above conditions are met, an entity should disclose the following:

• Principal conditions and events that give rise to the potential inability to 
meet obligations

• The possible effects those conditions and events could have on the entity
• Management’s evaluation of the significance of those conditions and events
• Mitigating conditions and events
• Management’s plans that are intended to address the entity’s potential 

inability to meet its obligations
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Proposed Accounting Standards Update 2010
Still Open – Leases 

• Originally issued August 17, 2010

• Attempting to establish a consistent approach for Lessee and Lessor:
• Transparency and Consistency among organizations that lease assets

• “Right to Use” approach, similar to the capital lease approach
• Minimal effect on net assets – record asset and liability
• Effect on covenants for debt agreements
• Effect on requirements for grant agreements
• Challenge w/determining incremental borrowing rate (interest rate implicit 

in lease)
• Donated space is excluded
• Need to assess capitalization threshold
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Proposed Accounting Standards Update 2010 
Still Open – Leases

• Status: 

• Original exposure draft period ended December 15, 2010
• Over 800 comment letters received

• In July 2011, IASB and FASB announced intention to re-expose anticipated 
later 2011 but continued to meet during 2012

• Decisions were sufficiently different, warranted re-exposure

• Revised Exposure Draft released May 2013 with comments due in 
September

• Implementation date pending

• Effective dates also still under consideration
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Proposed Accounting Standards Update 2010 
Still Open – Leases

Lessee Accounting depending consumption:

Interpretation from FASB/AICPA NPO Conference

91

Lessee consumes more 
than insignificant 

portion of leased asset:

Lessee does not 
consume more than 

insignificant portion of 
leased asset:

Leases of assets other 
than property unless:

Leases of property (land 
and/or a building) unless:

• Lease term is 
insignificant relative to 
economic life of asset, 
or

• Lease term is major 
part of remaining 
economic life of asset, 
or

• PV of lease payments is 
insignificant relative to 
FV of asset.

• PV of lease payments is 
substantially all of FV of 
asset.



Examples:

More than insignificant

Car – lease of 3 years, life of 6 years

Truck – lease of 4 years, life of 10 years
Airplane – lease of 8 years, life of 25 years

Building – lease for 30 years, life of 40 years

Building – lease for 10 years, life of 40 years

Insignificant
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Interpretation from FASB/AICPA NPO Conference

Proposed Accounting Standards Update 2010 
Still Open – Leases



• How to record for Lessee:

• Balance Sheet:
• Either approach:

• The Right of Use asset is recorded, measured at the same 
amount as the liability, plus prepayments and initial direct 
costs

• The lease liability is recorded at the present value of lease 
payments

• Income Statement: 
• If Lessee consumes more than insignificant portion of leased 

asset:
• Recognize interest expense and amortization expense

separately in the income statement.
• If Lessee does not consume more than insignificant portion of 

leased asset:
• Recognize lease expense
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Still Open – Leases



• How to record for Lessor:

• Income Statement: 

• If Lessee consumes more than insignificant portion of leased 
asset:

• Recognize as receivable and record as residual approach

• If Lessee does not consume more than insignificant portion of 
leased asset:

• Approach similar to operating lease accounting

94Proposed Accounting Standards Update 2010 
Still Open – Leases



Proposed Accounting Standards Update 2010
Still Open – Revenue Recognition

• Exposure Draft issued June 2010, Revised Draft issued November 2011, 
Comments Deadline March 2012

• Expect final standard to be released in mid-2013 effective 2018 for nonpublic 
entities

• Objective is to create a single, principle-based revenue standard

• Impact on Non-Profits:
• Many NPO transactions may be scoped out as contributions and 

collaborative arrangements
• May require additional disclosures
• Assessment of uncollectibility will still be reported within expenses rather 

than as a contra-revenue item
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Auditing



Recent Statements on Auditing Standards (SAS)
Released by Auditing Standards Board (ASB)

• SAS No. 122:  Clarification and Recodification

• SAS No. 123:  Omnibus Statement on Auditing Standards – 2011

• SAS No. 124: Financial Statement Prepared in Accordance with a Financial 
Reporting Framework Generally Accepted in Another Country

• SAS No. 125:  Alert that Restricts the Use of the Auditor’s Written 
Communication

• SAS No. 126:  The Auditor’s Consideration of an Entity’s Ability to Continue as a 
Going Concern

• SAS No. 127:  Omnibus Statement on Auditing Standards – 2013 

• All are effective for periods ending on or after December 15, 2012.
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Recent Statements on Auditing Standards (SAS)
The Clarity Project

• Began in 2007

• Objective of the Clarity Project
• Clarify and converge AICPA audit, attest, and quality control standards with 

those of the International Auditing and Assurance Standards Board (IAASB)
• Harmonize, not adopt

• Special drafting conventions used to make standards easier to read, understand, 
and apply.

• Now specify more clearly the objectives of the auditor and the requirements with 
which the auditor has to comply when conducting an audit in accordance with 
GAAS.

• Source: AICPA’s Guide to Clarified and Converged Standards of Auditing and 
Quality Control available at AICPA website.
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Recent Statements on Auditing Standards (SAS)
The Clarity Project

• Impact
• Extensive format changes; but, do not create many substantial 

requirements or change many existing requirements
• Some do contain significant changes from previous standards, need to 

prepare accordingly.

• SAS No. 122:  Clarification and Recodification

• Major milestone for ASB

• Clarifies comprehensively auditing responsibilities

• Codifies in one standard 39 “clarified SASs” that the ASB had finalized but 
had not issued.

• Does not include “clarified SASs” that were issued: 
• Prior to SAS No 122 (SAS Nos. 117-120)
• Or after May 2011 (SAS Nos. 123 and 124)
• Thus 122 is not a complete codification of all clarified SASs
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Recent Statements on Auditing Standards (SAS)
The Clarity Project

• Changes in the Auditor’s Report

• Paragraph on management’s responsibility for the financial statements 
(mentions management’s responsibility related to internal controls)

• Paragraph on the auditor’s responsibility – similar wording, adds sentence 
about our risk assessment related to internal controls related to fraud or 
errors

• Final paragraph includes the opinion

• Changes in the Management Representation Letter

• Refers to the entity’s responsibilities as set out in the terms of the 
engagement letter

• Includes what information was provided by the client
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Recent Statements on Auditing Standards (SAS)
SAS No. 124 and No. 125

SAS No. 124

• If a report that is to be used in the United States was prepared in accordance 
with a financial reporting framework generally accepted in another country, then 
include an emphasis-of-matter paragraph to highlight the foreign financial 
reporting framework

SAS No. 125

• Addresses auditor’s responsibility to include in the auditor’s report, or other 
written communication issued by the auditor, in connection with an engagement 
conducted in accordance with GAAS, language that restricts the use of the 
auditor’s written communication

• In an auditor’s report, this language is included in an other-matter paragraph
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Recent Statements on Auditing Standards (SAS)
SAS No. 126 and No. 127

SAS No. 126

• Addresses the auditor’s responsibility for consideration of an entity’s ability to 
continue as a going concern

• Applies to all audits of financial statements

• Auditor’s responsibility is to evaluate whether there is substantial doubt about 
the entity’s ability to continue as a going concern for a reasonable period of time 
(not to exceed one year beyond the date of the financial statements being 
audited)

• This does not change or expand SAS No. 59 as amended in any significant 
respect

SAS No. 127

• Amends SAS No. 122 related to audits of group financial statements and audits 
of financial statements prepared in accordance with special purpose frameworks
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Other Recent Developments



AICPA Audit and Accounting Guides (AAG)
Not-for-Profit Entities – Overhaul Project

• Purpose

• To assist preparers of NPO financial statements to comply with GAAP

• To assist auditors of NPO financial statements in auditing and reporting on 
those financial statements

• Major overhaul in Spring 2013 – first major revision since 1996 initial release

• Source of “non-authoritative” accounting guidance included
• FASB Accounting Standards Codification (ASC) is the sole authoritative 

source for nongovernmental NPO’s.

• Considered an “interpretive publication” for auditing guidance pursuant to GAAS, 
or recommendations on the application of SAS’s.
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AICPA Audit and Accounting Guides (AAG)
Not-for-Profit Entities – Overhaul Project

• Chapter 3: Financial Statements, the Reporting Entity, and General Financial 
Reporting Matters

• “Greatly expanded” about reporting relationships with other entities 
including examples for:

• For-profits corporations
• Limited liability partnerships
• General partnerships
• Financially interrelated entities
• Consolidation considerations

• Statement of Functional Expenses required as a basic financial statements 
for voluntary health and welfare entities

• Chapter 5: Contributions Received and Agency Transactions – New sections 
added that includes:

• Reporting and measuring noncash gifts including Gifts-in-Kind
• Contributions of fund-raising materials, informational materials, advertising, 

and media time or space
• Below-market interest rate loans result in contribution
• Membership dues / grants as exchange vs. contributions
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• Chapter 6:  Split Interest Agreements and Beneficial Interests in Trusts:
• Existence and valuation need to be determinable to record the beneficial 

interest in perpetual trust
• Record once you have necessary information, not required to restate as 

long as reasonable effort was made in prior years

• Chapter 8: Programmatic investments – new chapter:
• Investment loans and guarantees

• Chapter 10: Debt and Other Liabilities: “Greatly expanded” about:
• Municipal bond debt
• Third-party credit enhancements
• Capitalization of interest
• Extinguishments and debt modifications
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• Chapter 11: Net Assets:
• New guidance for reporting the expiration of donor-imposed restrictions
• Donor restricted endowment funds
• Promises to give and related restrictions – implied time restrictions based 

on when the receivable is due

• Chapter 15: Tax Considerations: 
• “Greatly expanded” information about the legal and regulatory environment 

in which NPOs operate
• Unrelated business income and tax positions
• State and local regulations
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FASB’s Not-for-Profit Advisory Committee (NAC)

• Established in 2009

• Standing resource for FASB to obtain input from the nonprofit sector on existing 
guidance, current and proposed projects and longer-term issues.

• Recommends changes in accounting rules that would enable NPOs to better 
report/explain finances to donors.

• NAC report released in September 2011: Key recommendations:
• Revisit current net asset classifications, how they may be relabeled or 

redefined in conjunction with improving liquidity presentation.
• Improve statements of activities and cash flows to more clearly 

communicate financial performance
• Create a framework for NPO’s to provide commentary and analysis about 

NPO’s financial health and operations, similar to a publicly traded entity.
• Streamline existing NPO specific disclosure requirements
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FASB’s Not-for-Profit Advisory Committee (NAC)

• As a result of the NAC report, FASB added agenda topics:

• Standard Setting Project
• Re-examine existing standards for financial statements and disclosures 

unique to NPOs
• Improve net asset classification format
• Improve other reported information including liquidity, financial 

performance and cash flows

• Research Project
• Study ways that NPOs use to tell their story beyond the standard 

financial statement numbers
• Study best practices followed by NPOs
• How do such communications enhance donors, creditors and other 

stakeholders understanding of financial health and performance of the 
NPO

• Determine whether FASB can assist in promoting such communications 
either through its leadership OR standard-setting efforts
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FASB’s Not-for-Profit Advisory Committee (NAC)

• May 2013 meeting established two areas of focus related to the term “operating 
measure”:

• Mission Focused
• Money spent in relation to an organization’s mission will be counted 

towards operating measure

• Timing Focused
• What resources are currently available vs. what resources are limited 

either by the Board or Donors/External Factors

• Also considering guidance for the statement of functional expenses

• Planning to issue a discussion paper in the first half of 2014 related to specific 
reporting requirements

• Meeting held October 23, 2013 focused on cash flow statements
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AICPA Audit Risk Alerts (ARA)
Not-for-Profit Entities Industry Developments 2013

• ARA considered an “Other Auditing Publication” by GAAS Professional Standards.

• No authoritative status; however, may help auditor understand and apply SAS’s.

• ARA provides an overview of recent economic, industry, technical, regulatory 
and professional developments that may affect audits.

• Can be used by NPO’s internal management to address areas of audit concern.

• Helps identify significant risks that may result in material misstatement of 
financial statements.

111



• Focus on organizational sustainability:
• Financial strength
• Leadership
• Mission Clarity

• Charity Watchdogs:
• Currently 16 agencies monitoring NPOs
• Overhead myth

• Revisions to Governmental Auditing Standards (Yellow Book) effective for 
December 31, 2012 year-ends

• Clarity Project

• Many NPOs are terminating defined benefit pension plans

• Expanded disclosures for multiemployer plans
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2013 OMB Circular A-133 Compliance Supplement

• Timing of Release = July 2, 2013; Effective for fiscal years beginning after 
6/30/12

• Accessing the new Supplement:
• http://www.whitehouse.gov/omb/circulars/a133_compliance_supplement_

2013

• Deleted “Davis-Bacon Act” and “Special Tests and Provisions” from programs if 
included only based on ARRA funding and if the program is continuing without 
ARRA funding

• Updated the matrix to eliminate several compliance requirements for various 
CFDAs

• Some clusters updated

• See Appendix V for list of changes
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Single Audit/A133 Quality Initiatives

• Single Audit reform

• Consideration of reforming audit requirements
• Currently need $500,000 of federal funding expended in the 

reporting year to require an audit
• This could be increased to $750,000

• Type A/B major program determination could increase from 
$300,000 to $500,000

• Percentage of coverage required for normal and low risk auditees
could decrease from 50%/25% to 40%/20%

• Number of types of compliance requirements could be reduced from 
14 to 6 requirements

• Questioned cost threshold for reporting could increase from $10,000 
to $25,000

• More detail will be required to be reported in auditor findings

114



Single Audit/A133 Quality Initiatives

• In Process

• Reporting audit findings

• Updating the Data Collection Form for FY2013:

• Auditors will be asked to provide more information (provide 
auditor EIN)

• Request upload unlocked PDF financial statements, un-
encrypted, and text searchable (can’t upload a scanned copy of 
the financial statements)

• New pages added, new login/account setup

• Was to be released for 2013 year-ends in early October

• Extension was previously allowed through September 30

• FAC website currently indicates OMB has granted an extension 
until December 31, 2013 for reporting packages due before that 
date (for FYE2013 only)
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Questions?



Contact Information

Jennifer Osburn, CPA
GBQ Partners LLC

230 West Street, Suite 700
Columbus, OH 43215 
Office: 614.947.5277

josburn@gbq.com
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Fraud: Staying One Step Ahead



About the Speaker 119

Rebekah A. Smith, CPA, CFF, CVA, MAFF
Director of Financial Advisory Services

• More than 18 years of accounting and finance experience, including more than 17 years 
providing forensic accounting advisory services to attorneys, companies and individuals.

• Part of the Financial Advisory Services practice at GBQ Consulting for more than 10 years.

• Called upon to investigate embezzlement, accounting irregularities, and other forensic 
investigations.

• Testified in both civil and criminal matters with respect to fraud and forensics.

• Nationally recognized speaker and author on forensic accounting topics.



Why are we here?



Ripped from the Headlines! 121

Former Head of Non-Profit in Michigan Along With Bookkeeper 
Plead Guilty to Conspiring to Embezzle More Than $2.6 Million

Connecticut Man Charged With Looting Rhode Island
Non-Profit He Founded to the Tune of More Than $1 Million

Former Treasurer of West Virginia Non-Profit
Festival Event Sentenced for Embezzling $300K – Money

Reportedly Used to Finance Gambling Addiction

Former Non-profit Exec in Washington State
Sentenced to Jail for Embezzling $101K

Ohio Woman Pleads Guilty and Gets Sentenced for
Embezzling Nearly $237 From Local YMCA

Former Oklahoma Non-Profit Director
Pleads Guilty to Embezzling $1.5 Million

Former CFO of New York Non-Profit Pleads Guilty
in $161K Embezzlement; Has a Criminal History



What is a Fraud?



n. 1. A deliberate deception perpetrated for
unlawful or unfair gain. 2. A trick or swindle.
3.a. One who defrauds: cheat. b. An imposter.

Webster’s Definition

The use of one’s occupation for personal
enrichment through the deliberate misuse or
misapplication of the employing organization’s
resources or assets.

Occupational Fraud

Defining Fraud 123



Asset Misappropriation Theft or misuse of an
organization’s assets, including 

data.

Corruption

Fraudulent Reporting

The wrongful use of influence 
(e.g. bribery, conflict of interest).

Intentional misstatement of an 
organization’s financial 

statements.

Types of Fraud 124

87%

33%

8%



How Much Does Fraud Cost?

The median loss for a(n):

• Religious, charitable or social services entity is $85,000;

• Non-profit organization is $100,000;

• US asset misappropriation is $120,000;

• Organization with less than 100 employees is $147,000. 

Does your organization have an extra $85,000 or more to lose to fraud?
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Types of Religious, Charitable or Social Service Organization 
Frauds

Billing 51.9%
Check Tampering 33.3%
Expense Reimbursements 31.5%
Skimming 22.2%
Corruption 22.2%
Cash Larceny 20.4%
Payroll 14.8%
Cash on Hand 13.0%
Non-Cash 11.1%
Register Disbursements 5.6%
Financial Statement Fraud 5.6%
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Contributing Factors to Fraud 127

Lack of internal controls 35.5%
Override of existing internal controls 19.4%
Lack of management review 18.7%
Poor tone at the top 9.1%
Lack of competent personnel in oversight roles 7.3%
Lack of independent checks/audits 3.3%
Lack of employee fraud education 2.5%
Other 2.2%
Lack of clear lines of authority 1.8%
Lack of reporting mechanism 0.3%



#2Management Review

#1 Tips from employees, customers, 
vendors or anonymous sources.

Detection of Frauds

43%

15%
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Fraud Perpetrators

The typical perpetrator is:

• Without prior conviction (87%) or job termination/discipline 
(84%) for fraud;

• Will probably act alone (67% in the U.S.);

• Male (55% in the U.S.);

• Between 31 and 45 years old;

• Employed for 6 or more years;
• The longer the tenure the greater the median loss.
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Opportunity

Pressure

Rationalization

Understanding the Psychology of Fraud 130



Pressure

• Everyone could use some extra money.

• Financial pressures include high personal debt, financial losses, living 
beyond one’s means, etc.

• The more pressure, the more likely an honest and loyal employee may 
be tempted to meet his or her needs with the organization’s assets.
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Opportunity

• The most obvious opportunity is a weak internal control system.

• Without a strong system of internal controls, the risk of errors, 
intentional or unintentional, going undetected is heightened.

• Other factors that give rise to opportunity are having too much trust in 
employees or having one employee perform “incompatible duties.”
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Rationalization

• It is critical to have integrity from the top down.

• Questionable behavior from management can lead to employees 
justifying their actions because of this behavior.

• Work pressures may lead to fraud rationalization.

• For example, failure to provide performance targets or setting 
unreasonable targets may cause employees to feel justified in 
looking for ways to defraud the organization.

• Typical non-profit compensation levels may create a justification that 
misappropriation is “owed” to the employee.
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How does a Fraud happen?



Case #1 – $2.6 Million Embezzlement in Michigan

• The former CEO:

• Wrote numerous checks to himself for $995, totaling 
approximately $1 million;

• Inflated his own pay raises and bonuses by $200,000;

• Used a company credit card and submitted false or inflated 
expense reports to pay for personal expenses. 

• Paid the bookkeeper to cover-up the scheme.

• Fraud lasted for 14 years.

• Discovered when the board of directors conducted a review of 
expenditures to assess the organization’s financial health.

• The former CEO and former bookkeeper pled guilty to embezzling over 
$2.6 million:

• Must repay $2.6 million in restitution;

• Counts carry prison sentences of up to 15-20 years.
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Case #1 – What Went Wrong?

• Collusion between two employees makes detecting a fraud much more difficult.

• Participation by high level executive makes detecting a fraud more difficult:

• May be harder for other employees to report suspicions;

• Able to control information provided to board of directors.

• The CEO could write checks; policy required a second signature only on checks 
over $1,000. 

• Poor internal controls regarding use of company credit cards and expense re-
imbursements.

• Unlike other employees, CEO was not required to submit documentation 
of expenses during annual audit.
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Case #1 – What Could Have Been Done?

• Additional oversight by Board of Directors:

• Reviewing, approving and monitoring budgets (were embezzled amounts 
included in budget?);

• Occasional review of CEO compensation and expenses re-imbursements.

• Assessment of internal control thresholds (e.g., checks over $1,000).

• Additional internal controls over payroll, credit cards and expense 
re-imbursements.

• Should not exempt management from controls.

• Obvious signs of living beyond their means (lavish vacations, expensive cars, 
new house, private schools, etc.)?
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Case #2 – $300,000 Embezzlement in West Virginia

• The former treasurer:

• Wrote checks to herself and to other people and used ATM’s to access the 
organization’s bank accounts;

• Was the caregiver for a grandchild and her husband (founder and former 
President of organization) with health issues;

• Had a gambling problem that was fed in part by the embezzled money);

• Had 3 prior convictions for passing bad checks and had 16 such charges 
dismissed.

• Told the judge, “I was a one-woman show.”

• The former treasurer pled guilty to embezzling over $300,000 over a 5 year 
period:

• Must repay $306,694 in restitution;

• Sentenced to 21 months in federal prison.
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Case #2 – What Went Wrong?

• The former treasurer faced a variety of pressures:

• She was taking care of a grandchild (her daughter was also in legal 
trouble);

• She had a husband with health issues;

• She had a gambling addiction.

• It appears that this was a small organization with too few employees to create 
appropriate segregation of duties:

• The treasurer told the judge, “I was a one-woman show.”

• Provided an opportunity for the fraud.

• The treasurer was married to the founder and former President of the 
organization:

• This relationship may have influenced other’s willingness to report the 
fraud.  
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Case #2 – What Could Have Been Done?

• Better segregation of duties:

• Organization may have been limited by number of employees.

• Not clear if there was a board of directors to provide oversight of treasurer and 
organization.

• Awareness of prior criminal activity and gambling habit should have raised “red 
flags” about treasurer.

• Background checks should be performed on employees; especially in 
finance or accounting roles.

• If husband still had a role in the organization, a nepotism policy may have 
prevented potential conflicts of interest.
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Case #3 – $348,000 Embezzlement in Connecticut 

• The former Chief Financial Officer:

• Used access to the accounting system to maintain terminated employees 
in the payroll system;

• Then transferred the terminated employee’s salary to a personal bank 
account;

• Disguised electronic funds transfers to his personal bank accounts as 
payments to various vendors;

• Used the embezzled money to pay personal expenses;

• Classified some of the embezzled funds as expenses on the annual 
informational Form 990 filed with the IRS.

• The former CFO pled guilty to embezzling over $348,000 over a 3 year period 
(almost his entire tenure):

• Must repay restitution to the organization and $296,000 to the IRS;
• Sentenced to 33 months in prison.
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Case #3 – What Went Wrong? 142

• CFO had an inappropriate level of control over the financial affairs of the 
organization; in particular, payroll and cash transfers.

• Apparently little oversight in reviewing financial statements or tax returns that 
contained misclassified expenses.

• An example of both an asset misappropriation fraud and fraudulent reporting 
(to the IRS).



Case #3 – What Could Have Been Done?

• Better internal controls over payroll:

• The segregation of duties with respect to human resources transactions 
and payroll processing was not adequate.

• A procedure should have been in place to confirm employee terminations 
in the accounting system;

• Payroll checks could have been returned to someone independent of 
payroll processing for distribution (that would reveal the extra checks as 
undeliverable).

• External preparation of Form 990 may have identified misclassified expenses.

• Better or occasional oversight by CEO or board of directors may have identified 
old employees or misclassified expenses:

• Especially important if duties are not adequately segregated.
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What can be done to stop a Fraud?



Reducing the Risk of Fraud

• Eliminating any one of the three elements necessary for fraud will significantly 
reduce the potential for fraud.

• The easiest one to control is opportunity.

• A well-designed and functioning internal control system is the number one 
defense against errors and fraud.

• Separation of Duties – In any given financial accounting/reporting process (if at 
all possible) one individual should not have:

• Access to assets;

• Responsibility for control activities, and/or authorization responsibilities;

• Ability to record financial transactions.

• When an individual has “custody of the process,” they have OPPORTUNITY!  
Eliminate or significantly mitigate the opportunity.
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Key Issues for Non-profits

• Significant financial functions may be performed by volunteers or part-time 
employees with limited oversight.

• May be too small to properly segregate accounting and financial duties.

• Alternative controls may assist to mitigate risk.

• May not have annual review or audit performed by a public accounting firm.
• An audit will include review of internal controls as part of the planning 

process and may identify control issues.

• Oversight by volunteer board of directors may not be robust.

• Consider forming a finance and/or audit committee that includes 
accounting or financial professionals not on the board of directors.
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Enterprise Fraud Risk Assessment

• Understand the specific risks that directly or indirectly apply to your 
organization.

• Should be structured and tailored to the organization’s size, complexity, 
industry and goals.

• Should be performed and updated periodically.

• Includes risk identification, a likelihood and significance assessment and a risk 
response.
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Enterprise Fraud Risk Assessment

• Identify inherent fraud risk and potential fraud schemes.

• Assess likelihood and significance of inherent fraud risk.

• Respond to reasonably likely and significant inherent and residual fraud risks.

• Evaluate design and operating effectiveness of the relevant internal controls.
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What to do if Fraud happens to you



Common Mistakes

• What not to do:

• Do not take a fraud allegation lightly:

• The reputation of the organization may be at risk and impact agency 
beneficiaries, employees, donors and fundraising.

• Do not presume upon first hearing the allegation that the matter is small 
or isolated.

• Do not presume it is true or false.

• Do not be slow to respond.

• Do not take a haphazard approach to an investigation.

• Do not underestimate the need to involve additional human resources, 
legal or accounting resources.
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Steps to Take

• What to do:

• Document the Allegation

• Assess Known Information

• Conduct an Investigation

• Remediate Broken Business Processes
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Initial Steps

• Document the Allegation

• What is the allegation?

• What is the basis for the allegation?

• Assess Known Evidence

• How was the concern raised: anonymously or by someone in a position to 
know?

• How much information is presently gathered or known?

• What is the quality of known information?
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The Investigation

• The goal of the investigation is to determine whether or not a fraud has 
occurred.

• Gather, review, analyze and preserve data1:

• Electronic and non-electronic data and documents.

• Interview key personnel:

• Including suspects, co-conspirators, 3rd parties, etc.

• Let the evidence lead you to a conclusion:

• Do not jump to conclusion or make unsupported allegations.

• The investigation should culminate with a decision regarding the merits of the 
allegation(s) made.

• Document and present findings to attorneys, management, board of directors, 
insurance company and authorities/police.
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Remediate Broken Business Processes

• The final piece of the puzzle is to correct whatever problems led to or permitted 
the fraud.

• Management and the  board of directors will want to insure that whatever 
problems existed have been corrected.
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Remediate Broken Business Processes

• For most organizations this will involve one or more of the following: 

• Establish an anti-fraud program.  It is management’s responsibility to 
design and implement such a program.

• Establish a code of conduct that is monitored and enforced.

• Develop and implement effective internal controls and procedures.

• The focus obviously should be on those processes and activities that 
gave way to the fraud.

• However, a concerted effort to improve controls across the 
organization should be initiated.
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Questions?



Contact Information 157

Rebekah A. Smith, CPA, CFF, CVA, MAFF
GBQ Partners LLC

230 West Street, Suite 700
Columbus, OH 43215 
Office: 614.947.5300

rsmith@gbq.com



Tax Exempt Update



IRS Mission Statement

To provide America’s taxpayers top  quality 
service by helping them  understand and meet 
their tax responsibilities and enforce the law with 
integrity and fairness to all.
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IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, please be informed that to the extent 
this communication and any attachments contain any federal tax advice, such advice is not intended or written to be used, and
cannot be used, for the purpose of avoiding penalties that may be imposed under the Internal Revenue Code or promoting, 
marketing, or recommending to another person any transaction, arrangement or matter addressed herein.



501(c)(4) – Social Welfare Groups

• What is a 501(c)(4) organization?

• These are nonprofit organizations including civic leagues or local volunteer 
fire departments, for example, that in theory are designed to promote 
social welfare causes.

• These groups are allowed to participate in politics, so long as politics do 
not become their primary focus. What that means in practice is that they 
must spend less than 50 percent of their money on politics. So long as 
they don’t run afoul of that threshold, the groups can influence elections, 
which they typically do through advertising.

• Supreme Court’s landmark “Citizens United” decision in 2010 cleared the 
way for corporations and labor unions to raise and spend unlimited sums of 
money, and register for tax-exempt status under section 501(c)(4).

• Because of this, the IRS was flooded with applications from groups seeking 
501(c)(4) status especially with the election in 2012.

• The IRS says it flagged groups with “tea party” and “patriot” in their names 
for extra scrutiny.
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501(c)(4) – Social Welfare Groups

• What the IRS is doing to fix problems?

• June 24, 2013 – Daniel Werfel – “Charting a Path Forward at the IRS: 
Initial Assessment and Plan of Action”.

• “Streamlined Approval Process for the Priority Backlog.” - promises 
approval within two weeks or less for those applicants certifying they will 
spend less than 40 percent of their yearly expenditures and total staff time 
on political activities.

• Lois Lerner retired as head of the exempt organizations division of the IRS
in September.

• One source of the IRS’s problems is its failure to reconcile its regulations, 
which require only that 501(c)(4) organizations be “primarily” engaged in 
social welfare activities, with the Tax Code itself, which dictates that such 
groups be organized “exclusively” for the promotion of social welfare. 
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Self-Declarers Questionnaire

• For 501(c)(4), (c)(5) and (c)(6) organizations

• Compliance check – 9-page questionnaire.

• These organizations do not have to apply for tax-exempt status although it 
is recommended that they do.

• IRS is asking more than 1,000 self-declared organizations to complete this 
questionnaire.

• IRS wants to  learn how they satisfy their exemption requirements.
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Interactive 1023 application

• Interactive 1023 application or i1023

• Online version. 

• Provide users with electronic links to relevant forms and explanatory 
information.

• IRS officials believe this interactive form will result in more accurate 
applications, which may shorten the approval process.

• Testing by members of the nonprofit sector happened in September 2013. 

• Still will require an applicant to download and print a paper copy for 
submission.

• May lead to the creation of a fully online electronic application process in 
the future.

• Just recently released for use.
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Colleges and Universities Compliance Project

• Multi-year project.

• Launched in 2008 / Completed in 2013.

• Detailed questionnaires were sent out to 400 randomly selected private colleges 
and universities.

• The IRS selected 34 out of the 400 for examination because questionnaire 
responses and 990 reporting suggested there might be noncompliance in the 
areas of UBI reporting and executive compensation.
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Underreporting of Unrelated Business Income

• UBI is the income from a trade or business regularly conducted by an exempt 
organization and not substantially related to its exempt purpose.

• Unrelated business taxable income (UBTI) is the UBI that is taxable after 
deducting expenses directly connected to the trade or business.

• Because UBTI is calculated by totaling the UBI from all activities and subtracting 
the allowable deductions, losses from one activity can offset profits from 
another.

165



Underreporting of Unrelated Business Income

• Examinations have resulted in:

• Increases to UBTI for 90% of colleges and universities examined totaling 
$90 million.

• Over 180 changes to the amounts of UBTI reported by colleges and 
universities on Form 990-T; and

• Disallowance of more than $170 million in losses and Net Operating Losses 
(NOLs) which could amount to more than $60 million in assessed taxes.
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Underreporting of Unrelated Business Income

• The primary reasons for increases to UBTI in the examinations were:

• Disallowing expenses that were not connected to unrelated activities:  The 
IRS found that examined colleges and universities were reporting certain 
losses as connected to unrelated business activities when they were not.  
The misreporting occurred in two ways:

• Lack of profit motive

• Improper expense allocation
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Underreporting of Unrelated Business Income

• Lack of profit motive

• The IRS found that organizations were claiming losses from activities that 
did not qualify as a trade or business.  Nearly 70% reported losses from 
activities for which expenses had consistently exceeded UBI for many 
years.  There must be a profit motive.  Those losses no longer offset profits 
from other activities in the current year or future years, with more than 
$150 million of NOLs disallowed.
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Underreporting of Unrelated Business Income

• Improper Expense Allocation

• The IRS found that on nearly 60% of the Form 990-T’s examined, colleges 
and universities had misallocated expenses to offset UBI for specific 
activities.  Organizations may allocate expenses that are used to carry both 
exempt and unrelated business activities, but they must do so on a 
reasonable basis and the expenses offsetting UBI must be directly 
connected to the UBI activities.  In many cases, the IRS found that claimed 
expenses, which generated losses were not connected to the unrelated 
business activity.
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Underreporting of Unrelated Business Income

• Other Findings:

• Errors in computation or substantiation – the IRS disallowed nearly $19 
million in NOLs.

• Reclassifying exempt activities as unrelated – 40% of colleges and 
universities examined had misclassified certain activities as exempt or 
otherwise not reportable on the 990-T.  Fewer than 20% of these activities 
generated a loss.  This resulted in the reclassification of nearly $4 million in 
income as unrelated.
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Compensation and Comparability Data

• Focused mainly on compliance with section 4958 of the Internal Revenue Code 
which is “Taxes on excess benefit transactions”.

• Provides that organizations may pay no more than reasonable compensation to 
their disqualified persons (officers, directors, trustees and key employees).

• Imposes an excise tax on these individuals who received payment of 
unreasonable compensation and on those persons who approved it.
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Compensation and Comparability Data

• Rebuttable Presumption of Reasonableness

• Shifts burden of proving unreasonable compensation to the IRS if meet the 
following three steps:

• One:  Using an independent body to review and determine the 
amount of compensation

• Two:  Relying on appropriate comparability data to set the 
compensation amount; and 

• Three:  DOCUMENTATION!  Contemporaneously documenting the 
compensation-setting process.
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Compensation and Comparability Data

• Most colleges and universities examined attempted to meet the rebuttable 
presumption standard but about 20% failed because of problems with their 
comparability data including:

• Institutions that were not similarly situated to the school relying on the 
data on at least one of the following factors:  location, endowment size, 
revenues, total net assets, number of students and selectivity;

• Compensation studies neither documented the selection criteria for the 
schools included nor explained why those schools were deemed 
comparable to the school relying on the study;

• Compensation surveys that did not specify whether amounts reported 
included only salary or included other types of compensation, as required 
by section 4958.
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Employment Tax

• Employment Tax Issues:

• The IRS looked at employment tax returns at about a third of the colleges 
and universities examined;

• All of the completed exams resulted in adjustments in wages, and lead to 
an assessment of tax and, in some cases, penalties;

• Wages adjustments total about $36 million, while taxes and penalties 
amount to over $7 million.
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Employment Tax

• Wages were adjusted for a number of reasons:

• Failure to include in income the value of personal use of automobiles, 
housing, social club memberships and travel;

• Misclassification of employees as independent contractors;

• Failure to withhold taxes for wages paid to non-resident aliens; and

• Failure to include in income the value of certain graduate tuition waivers 
and reimbursements.
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Retirement Plans

• Retirement Plan Issues:

• The IRS looked at retirement plan reporting at about a quarter of the 
colleges and universities examined and found problems in about half of 
them.  These examinations have resulted in increases in wages of more 
than $1 million and the assessment of more than $200,000 in taxes and 
penalties.
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Retirement Plans

• Wages were adjusted for the following reasons:

• Contributions that had to be taken into income in current years because 
the payments were not conditioned upon the future performance of 
substantial services sufficient to convey a substantial risk of forfeiture 
under IRC 457(f)(3)(B).

• Loans from 403(b) plans exceeded IRC 72(p) limits so that deemed 
distributions were included in gross income.

• Deferrals for a 403(b) plan exceeded IRC 402(g) limits.

• Additions to a 402(b) plan exceeded IRC 415(c) limits.
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Colleges and Universities Compliance Project

• As a result…..

• The IRS plans to look at UBI reporting more broadly, especially at recurring 
losses and the allocation of expenses, and to ensure, through education 
and examinations, that tax-exempt organizations are aware of the 
importance of using appropriate comparability data when setting 
compensation.

• On May 8, 2013 the House Ways and Means subcommittee on IRS 
Oversight held a hearing on the final results of this project and indicated 
that the findings were “troubling”.

• The IRS is currently conducting a study to determine if these issues are 
pervasive across the tax-exempt community.

• Expect more targeted IRS examinations and audits.
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State UBI

• If no return is filed, in addition to the unlimited ability of the government to 
assess taxes, interest and penalties, a loss in one year cannot be used to offset 
income in another year unless a return is filed to establish the loss.

• ASC 740-10 (FIN 48) – An organization that has not filed a tax return may have 
to establish a reserve to take into account the liability.  The reserve should take 
into account all the income earned when the organization held the investment 
and the interest and penalties associated with that liability.  If the organization 
continues to not file returns, that reserve will keep growing.
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IRS EO Division 2013 Workplan

• The IRS Says It’s All About Form 990

• The IRS uses the Form 990 responses to select returns for examination, so 
a complete and accurate return is in your best interest.

• Focus Areas:

• Once you file, keep filing.  Following up on organizations that file in one 
year and then fail to file the next is now a part of EO’s ongoing efforts.

• Pay Employment taxes.  FY2013 is the 3rd year of a study that checks 
employment and compensation data reported on Form 990 with 
employment taxes paid by the organization, as reported to other divisions 
of the IRS.

• Be careful with foreign investments and grant expenditures.  About 
half of EO’s completed examinations of organizations with foreign 
investments or grants resulted in taxes and penalties. In the coming year, 
there will be more examinations with a focus on organizations with foreign 
activities that appear to have limited charitable activity and excessive 
compensation.
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IRS EO Division 2013 Workplan

• Focus Areas (continued)

• Know what to file if you are part of a group. Some central 
organizations hold group rulings that cover their affiliates, but some of 
those subordinates lost their tax-exempt status when they failed to file for 
three years. EO is researching the relationship between the central 
organizations and their affiliates to ensure that EO has the right 
information and that affiliates are not dropped. 

• File the right form and only one—990, 990-EZ, 990-PF, or 990-N.
With the threat of the loss of tax-exempt status, EO found that a number 
of organizations filed the wrong form or filed the 990-N in addition to the 
required form. EO will be looking to see that organizations filed the correct 
form—and only the correct form—each year.

• Report expenses correctly. EO is using Form 990 information to develop 
indicators of noncompliance and is now in the process of testing them. Of 
particular interest are organizations with:

• Relatively high fundraising costs and low charitable activity
• High fundraising costs with little income from fundraising
• High annual gross receipts and very low total compensation
• Taxable unrelated business income reported on the 990 but no Form 

990-T filed
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IRS EO Division 2013 Workplan

• The message from EO is that organizations must be careful in completing their 
returns because the data are used to select returns for examinations, now more 
than ever before.
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IRS EO Division 2013 Workplan 183

• EO will continue its UBI project that began in 2012.  Statistics of income:

• 2006 tax year, less than 50% of returns filed showed positive amounts of 
UBI

• This year IRS will be examining a “statistically valid” sample of nonprofits 
that have reported “substantial” UBI for 3 consecutive years but have 
reported no income tax due.

• May be legitimate (e.g., alternative investments and/or business 
activities that will eventually turn around).

• May be a result of aggressive expense allocations.
• May be caused by netting a loss activity (that does not qualify as a 

trade or business) with other activities which do produce UBI.



Questions?



Contact Information

Mollie Longhouse, CPA, MST
GBQ Partners LLC

230 West Street, Suite 700
Columbus, OH 43215 
Office: 614.947.5266
mlonghouse@gbq.com
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Building Endowment for Your 
Organization 
 
GBQ Seminar  
Columbus, October 30, 2013 
 
 
Presented by: 
Diana S. Newman, CFRE 
Executive Vice President  
Benefactor Group 
450 S. Front Street 
Columbus, OH 
614-437-3000 / diana@benefactorgroup.com 
 
Essentials: Nonprofit Essentials: Endowment Building, Wiley & Sons, 2005 
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En•dow•ment 
 A pool of money invested for total return, with 

a percentage of the endowment’s balance paid out 
annually for use by the organization as the donor 
stipulated or as the board determines  

GBQ Seminar, Columbus – October 2013 
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Endowment … 

Is not… 
•  A savings account 
•  A rainy day fund 
•  Emergency reserves 
•  A substitute for annual 

fundraising 

Is… 
•  Intentional 
•  Ongoing 
•  Sustainable 
•  Well managed 
•  Disciplined 
•  Predictable 
•  Future oriented 

GBQ Seminar, Columbus – October 2013 
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Three Types of Endowments 
•  True or permanent 

The donor has stated the gift is to be held 
permanently as an endowment 
 

• Quasi (funds functioning as 
 endowment) 

The board of directors has designated 
organizational funds to the endowment 
 

• Term 
Funds set aside to act as endowment for a set 
period of years or until a future event 

GBQ Seminar, Columbus – October 2013 
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Endowment ≠ Planned Giving 
 Planned Giving: 
How to give 
•  Gifts that result from 

the donors’ personal, 
financial, and estate 
planning decisions 

•  Sometimes given now, 
often deferred 

•  Contributions made as a 
result of a thoughtful 
process for endowment 
or current use. 

 Endowment: 
How the gift is used 
•  An endowment gift is 

invested for long-term 
total return 

•  A small portion of the 
fund’s balance is 
distributed annually for 
use by the organization 

•  Endowment is often built 
through planned gifts 

GBQ Seminar, Columbus – October 2013 6 
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Endowment Building Considerations 

•  Readiness of your organization 

•  Case for Support 

•  Fundraising—what CFOs need to 
know 

•  Investment Policies 

GBQ Seminar, Columbus – October 2013 
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Endowment Building 
Readiness Factors  

•  Board commitment to endowment 
•  Knowledgeable leaders 
•  Strong organization 
•  Meritorious case for future support 
•  Solid fundraising program with substantial gifts 
•  Reserve fund (3-6 months of operating funds) 
•  Marketing program 
•  Written endowment policies 

GBQ Seminar, Columbus – October 2013 8 
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•  Overhead costs 

•  Staffing 

•  Programs (public activities and services, education, 
publications, research, exhibitions) 

•  Capital projects 
 
Competing priorities can squeeze programs and the 
staff that create them 

Your Budget:  
Balances Priorities and Allocates 

Scarce Resources 

GBQ Seminar, Columbus – October 2013 9 
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Provide assured, stable funding, permitting: 

•  Ambitious, multi-year programs 

•  Programs with narrow constituencies 

•  Unconventional or unfashionable subject matter and 
approaches 

Such programs provide value to the community, promote 
scholarship, and enhance reputation 
 
Endowment funds relieve pressure on the general fund and 
reduce competition with other priorities 
 

Program Endowments  

GBQ Seminar, Columbus – October 2013 10 
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Defining a Case for Endowment 
•  What is your organization’s vision? 
•  Why should donors make a long-term investment 

in your nonprofit? 

•  What options do donors have? 
–  Unrestricted gifts of any amount 
–  “Field of Interest” funds (e.g., scholarships, programs) 
–  Designated funds ($XX,000 or more) 

•  How will your organization be a good steward of 
the endowment and donors? 
–  Investment and spending policies 
–  Legacy Society membership 

GBQ Seminar, Columbus – October 2013 11 
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Audited Financial Statement:  
Must Tell the Endowment Stories 

•  Audited financial statements show 
endowment “draw” as decrease of net 
assets 

•  Work with Development and Program staff 
to understand use of funds 

•  Use “notes” to tell stories about 
endowment impact 

GBQ Seminar, Columbus – October 2013 12 
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Ways to Build Endowment 
•  A focused endowment campaign 
•  A component of a capital campaign 
•  Comprehensive campaign 
•  Sustained planned giving program 
•  Board designation of assets 
•  Legacy society 
•  Set aside proceeds from an event or 

activity 
•  Luck/windfall gifts 

GBQ Seminar, Columbus – October 2013 13 
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Endowment Giving Process 

1. 
Identify 

2.  
Cultivate 

3.  
Solicit 

4. 
Steward 

GBQ Seminar, Columbus – October 2013 14 
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Endowment Giving: Identification 
Who are the potential donors? 

• Individuals, primarily 
• Corporations & foundations, usually not but may 

support the endowment building program 

Current & former board members 

Current donors 

Long-term donors and volunteers 

New donors 
a. linked to leaders 
b. served by organization 
c. give to similar causes 

GBQ Seminar, Columbus – October 2013 15 
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Understanding Endowment Donors 
   Why they give 

•  Passion for the mission 
•  Shared values/beliefs 
•  Desire to make a difference 
•  Give something back 
•  Leave a legacy 
•  Confidence in the 

organization/solicitor 
•  Dedication to a specific 

program 
•  Recognition in perpetuity 
•  Tax, financial advantages 

     Why they don’t give 
•  They were never asked (or 

asked in the wrong way) 
•  Lack of follow up 
•  Insufficient passion 
•  Lack of confidence in the 

organization or its leaders 
•  Financial insecurity (the 

organization’s or their 
own) 

GBQ Seminar, Columbus – October 2013 16 
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Endowment Giving: Stewardship 
•  Meet in person; listen 

•  Discuss values and beliefs 

•  Seek an investment in the future of your 
organization 

•  Cultivate a lifelong donor and advocate 
for your organization 

•  Report what the endowment draw has 
accomplished (financial statement, 
annual report, briefings to donors, etc.) 

17 GBQ Seminar, Columbus – October 2013 17 
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Building Endowment for Your 
Organization 
 
 

Thank you for your participation. Please contact us 
at Benefactor Group with any questions. 
 
 
 
Diana S. Newman, CFRE 
Executive Vice President  
Benefactor Group 
450 S. Front Street 
Columbus, OH  
614-437-3000 / diana@benefactorgroup.com 
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